by the United States Supreme Court, in dealing with a similar statute, the Uniform Warehouse Receipts Act. 4 Unfortunately, however, many cases have been carelessly decided under local rules previously established, and without any regard to the provisions of the Act; and the cause of uniformity has been further injured by differences of opinion as to the interpretation of the statutory provisions. 5 We may now compare the Uniform Act with the provisions of our Civil Code, bearing in mind that the Act does not apply to instruments made and delivered before July 27, 1917, the date when it took effect. 6 What Instruments are Negotiable.-The general effect of the Act is to extend the character of negotiability to many instruments to which it was denied by the former provisions of our Civil Code, and the decisions thereunder. Negotiability is no longer affected by the following provisions: (1) for the payment of exchange, "whether at a fixed rate or the current rate" ;T (2) for "a confession of judgment if the instrument be not paid at maturity";8 (3) for the waiver of the benefit of "any law intended for the advantage or protection of the obligor", including the homestead and exemption statutes. 9 Moreover, the instru-4 Commercial National Bank v. Canal-Louisiana Bank & Trust Co. (1916), 239 U. S. 520, 60 L. Ed. 417, 36 Sup. Ct. Rep. 194 . It is true that the Warehouse Receipts Act contains the following provision: "This act shall be so interpreted and construed as to effectuate its general purpose to make uniform the laws of those states which enact it." Cal. Stats. 1909, ch. 290, § 57. There is no such provision in the Negotiable Instruments Law; but the opinion in the Commercial Bank case is nevertheless of value as bearing upon the proper rule of interpretation of any of the uniform commercial statutes. It is to be noted that the title to the California statute adopting the Negotiable Instruments Law contains the following statement of its purpose: "An act to repeal title fifteen .... and to add a new title fifteen .... and to make the law of Negotiable ment may be drawn payable to the order of the holder of an office for the time being, and still retain its negotiability.' 0 The language of the Civil Code, as originally enacted, was held to prevent the inclusion in negotiable paper of a stipulation for the payment of attorneys' fees." This situation was remedied by the amendment of section 3088 in 1905, whereby it was enacted that a note might "provide for the payment of attorney's fees and costs of suit, in case suit be brought thereon to compel payment thereof." The provision of the Act in this regard is even more liberal, for it allows the note to call for "costs of collection and attorney's fee, in case payment be not made at maturity.' 12 Our Supreme Court had held that provisions accelerating the maturity of an instrument for non-payment of interest or installments destroyed negotiability."1
The contrary rule, that such provisions do not affect negotiability, is now established by the adoption of the Uniform Act.' 4 A very interesting question arises as to the effect of the Act on the negotiability of mortgage notes and bonds. The Supreme Court of California had held, in Meyer v. Webber" 5 and in a series of later decisions, 8 that since in this state, under section 726 of the Code of Civil Procedure, the mortgaged property is the primary fund for the payment of debts secured by mortgage, and since the personal liability of the debtors upon such obligations is thereby rendered uncertain in amount, all notes secured by mortgage were non-negotiable. The surprise of the business community, when this rule was logically extended to cover corporate bonds,' 7 will be recalled; and also the subsequent amendment to section 3088, whereby bearer bonds so secured were declared to be negotiable, leaving mortgage notes still nonnegotiable."
The effect of the Uniform Act upon this situation is not entirely clear. Section 3088, so carefully amended to secure the negotiability of bearer mortgage bonds, has of course been repealed.' 9 It may be urged that since uniformity of decision with other states is to be sought, and since the existence of mortgage security does not affect negotia~ility in the other states where the Act is in force, 20 California should adopt the generally prevailing view and allow to mortgage obligations the privilege of negotiability. But the Act itself makes no mention of mortgage security. Furthermore, the California Legislature omitted the section of the Act which provides for the repeal of inconsistent legislation, 21 and section 726 of the Code of Civil Procedure is thus left in full effect. If this section, as construed by the decisions already mentioned, 2 2 be considered in connection with the general provisions of the Act requiring certainty of amount, the conclusion would seem to be inevitable that the existence of mortgage security prevents the secured paper, whether note or bond, from being negotiable. Further legislation upon the subject may be demanded by the business community; but in the meantime no prudent purchaser will rely on the negotiability of mortgage bonds issued subsequent to July 27, 1917.
The question of the negotiability under the new legislation, of bonds secured otherwise than by mortgage, affords an inter- esting field for speculation. Formerly bonds were recognized as a distinct class of negotiable instruments by the express provisions of the Code. 23 This provision has now been repealed, and the Act makes no mention of bonds whatever. As originally framed, the Act declared that in cases not provided for, the rules of "the law merchant" should govern;24 and it has been suggested that this has the effect of adopting present mercantile custom on the question of negotiability. 5 This suggestion (which might lead to the conclusion that bonds are negotiable because they are generally so considered by business men), would seem to be unsound, and it has been emphatically rejected by the California Legislature, which substituted for "the rules of the law merchant", "the rules of law and equity including the law merchant.1 2 We may not, therefore, resort to business custom in determining the negotiability of bonds; but must confine ourselves to the common law, the Uniform Act and the unrepealed California Statutes.
It would seem reasonable to hold that a bond containing only a promise to pay a sum certain to bearer is in effect a promissory note and therefore negotiable, if it conforms to the rules codified and liberalized by the Uniform Act. Practically all of the later decisions accord with this view, which does no violence to the provisions of the Act. 27 From a practical standpoint, the question will probably present itself in connection with bonds secured by a deed of trust. The question whether a deed of trust has the same effect as a mortgage in depriving the secured obligation of negotiability is undecided. 2 8 Since the distinction between-the two classes of security is well recognized in the decisions, 29 and since section 726 of the Code of Civil Procedure does not apply to the enforcement of deeds of trust, there is good ground for the opinion that the mere existence of security in the form of a trust deed would not affect the negotiability of the secured note or bonds. But if the deed of trust contains a provision, express or implied, requiring a sale of the property before action can be brought on the principal obligation, it would probably be rendered nonnegotiable, for the same reason that paper secured by mortgage is in this state held to be non-negotiable. In the absence of some such provision, the question of the negotiability of bonds secured by deeds of trust will in most cases depend on whether, for this purpose, stipulations contained in the deed of trust, (as for the care of the property, the payment of taxes, or the securing of insurance) should be considered as part of the bond. If so, negotiability would be destroyed by the many covenants contained in the usual form of deed of trust. In some states the general view has been that, although in a sense the deed of trust and bond may be considered as one contract, nevertheless the bonds may be collected without enforcing the security and their negotiability is in no wise affected by the covenants in the trust deed. 30 A well-reasoned case which adopts this view, in the case of a mortgage note, is Thorpe v. Mindeman, 31 decided in Wisconsin under the Negotiable Instruments Law. However, the contrary rule, which imports into the note or bond the provisions of the instrument of security for the purpose of determining the question of negotiability, has been adopted by some decisions, including that of Meyer v. Webber" 2 in California. If our Supreme Court should now follow the rule there declared, practically all bonds secured by trust deeds will be held nonnegotiable. A different view might be taken upon a reconsideration of the question, in order to conform to the great weight of authority where the Uniform Act is in force; but in the present condition of the law, the negotiability of this class of bonds is subject to extreme doubt.
Certificates of deposit were also named by the Civil Code as a class of negotiable paper, 33 states, there seems to be no occasion to doubt that if a certificate of deposit be in negotiable form, and conforms otherwise to the provisions of the Act, it is as negotiable as the usual form of promissory note. 34 Frequently it is provided in notes that the time of payment may be extended without affecting the liability of the parties; or the note may contain an express consent to any extension of time which may be given. The courts have disagreed as to whether these provisions destroy negotiability, under the requirement of the Negotiable Instruments Law that the paper must be payable "on demand, or at a fixed or determinable future time". 3 5 Certainly, if the extension is only to occur after maturity, there is no violation of this rule; and it was so held by the Supreme Court of California in Navajo County Bank v. Dolson, 8 in passing upon the negotiability of a note governed by the provisions of the Act. But if the parties consent to an extension before maturity, the authorities are in direct conflict as to the effect upon negotiability, 37 although the better reasoning seems to support the view favoring negotiability.
Under the former code provisions, 8 and also under the Uniform Act, 9 a provision for the sale of collateral security may be present in a note, without affecting its negotiability. May the note also include a provision for the substitution of other security, in case the collateral depreciates in value, and that in default of satisfactory security, the instrument shall mature at once? Two courts have held that this is an additional contract, not allowable in negotiable paper under the terms of the Act while two other courts have held that it did not affect the negotiability of the paper, being a mere incident to the pledge." There is no California authority upon the point. Our courts may also be called upon to decide the mooted question whether an instrument allowing a discount for payment before maturity, is one for the payment of a "sum certain".4 2 On all of these questions it is to be hoped that the California courts will be liberally inclined towards negotiability.
Form and Interpretation of Negotiable Instruments.-The Act provides that "the signature of any party may be made by a duly authorized agent", and further that "no particular form of appointment is necessary for this purpose."' '* This would seem to be a change in our law, which, by section 2309 of the Civil Code, provides generally that the authority of an agent to enter into a contract required to be in writing must likewise be in writing. In Kentucky the Uniform Act was amended so as to require written authority in the case of negotiable instruments. 44 Formerly, if the instrument did not provide for the date from which interest was to run, it commenced to run only at maturity, 45 whereas under the Act, it will run from the date of the instrument, or if undated, from the time of its issue. 46 A recent decision of a District Court of Appea 4 7 in the case of Payne v. Commercial National Bank held that in case of a conflict between the words and figures of a negotiable instrument, the figures might be made to control the words by parol evidence. A hearing of this case has been granted by the Supreme Court; but the rule laid down by the District Court of Appeal, which is at variance with cases in other states" 8 generally recognized commercial custom, cannot be followed in future cases by reason of the provision of the Act that the words control in such a case, unless they be ambiguous or uncertain, in which case reference may be made to the figures. 49 Negotiation and Transfer.-If negotiable paper has been indorsed in blank, and the holder wishes it to be transferable only by indorsement, he may unquestionably write above the indorsement an effective direction to pay to a particular person. This common law rule was re-stated by our Civil Code, 50 and by the Negotiable Instruments Law. 5 ' If the holder, however, does not choose to avail himself of this right, but merely writes a special indorsement after the blank indorsement, what will be the effect? At common law the paper remained negotiable by delivery; and the only effect of the special indorsement was to protect the special indorser against liability to persons not tracing title through the indorsement of the special indorsee. 5 2 The former California code rule went further and declared that a special indorsement could not be made after a general indorsement, thereby apparently establishing the rule that for all purposes the paper remained negotiable by delivery. 53 The Negotiable Instruments Law contains two provisions on the subject, section 9 (subdivision 5) providing that "the instrument is payable to bearer . . . . when the only or last indorsement is an indorsement in blank", 54 and section '40 that "when an instrument, payable to bearer, is indorsed specially, it may nevertheless be further negotiated by delivery; but the person indorsing specially is liable as indorser to only such holders as make title through the indorsement." 55 two sections were repugnant, that section 9 was intended to abrogate the common law rule, while section 40 would re-enact this rule. 6 If this contention be sound, section 40 would control, not only as the later section, but also because it is more specific in its terms. Mr. McKeehan suggests that the two sections may be reconciled by confining section 9 to paper which was originally payable to bearer, and allowing section 40 to apply to cases where order paper had been indorsed in blank. 7 This view calls for a considerable straining of the statutory language. But whichever interpretation may be the correct one, it is interesting to note that despite the keen and protracted argument upon the point, twenty years have now elapsed since the first enactment of the Uniform Act, without a single case involving the question having been reported.
Rights of Holder in Due
Course.-The "indorsee in due course" of the code becomes the "holder in due course" of the Uniform Negotiable Instruments Act, both forms of codification doing away with the latinity of the older titles.
The Act definitely establishes what seems to have been the previous law of California, that a pre-existing debt is sufficient consideration to clothe the creditor who is secured or paid by the instrument with the rights of such a holder. 58 It is interesting to note that some of the New York cases have refused to give effect to the plain language of the Act in this regard. 5 9 There was formerly a sharp conflict of authority as to whether the defense of want of delivery might be asserted against a holder in due course, where the instrument was stolen or otherwise obtained from the maker without his consent. 80 question had not been passed upon in this state; but the Negotiable Instruments Law now protects the holder in due course against the defense of want of delivery under these circumstances. 6 1 A striking change has been made with respect to the time within which a person without notice of actual dishonor must purchase demand paper in order to occupy the position of a holder in due course. The common law required a purchase within a reasonable time after issuance. Our code substituted a time of apparent maturity, which was arbitrarily fixed at ten days in the case of demand or sight bills without interest (in addition to the time for forwarding), six months in the case of notes payable without interest, and one year upon interestbearing paper. 62 The Uniform Law restores the common law rule in California;63 and the convenient rule-of-thumb of the Field code is thus sacrificed in the interest of uniformity. This rule of "reasonable time" of purchase now extends to checks, which could formerly be taken after the apparent maturity without the purchaser's losing the rights of a holder in due course. 64 Can the payee of a negotiable instrument be a holder in due course? At common law he could under some circumstances; for if A was induced by the fraud or other wrongful conduct of B to hand him a negotiable note payable to the order of C, and C paid value for the note in good faith, A could not assert against C his personal defense against B. 6 5 The language of the Negotiable Instruments Law does not seem to afford protection to the innocent payee under these circumstances; for in order that a person may be a holder in due course, it requires "that at the time it was negotiated to him he had no notice of any infirmity in the instrument." 66 in due course, and since an instrument cannot be said to have been "negotiated" to the payee, he cannot be a holder in due course under its provisions. 67 The contrary result has been reached in Alabama, Massachusetts and New York, where the courts are willing to extend the statutory language to cover this case because of their belief that in this regard the Act was intended to codify the common law.1 8 There is a similar lack of uniformity in the English decisions construing the corresponding sections of the Bill of Exchange Act. 6 9 At common law, a material alteration constituted a real defense, which might be asserted even against a purchaser in good faith; and this rule obtained in California. 7 0 It is now modified by the provision of the Uniform Act that "when an instrument has been materially altered and is in the hands of a holder in due course, not a party to the alteration, he may enforce payment thereof according to its original tenor." 71 Liability of Parties.-The only parties whose liability is substantially affected by the adoption of the Uniform Act are the indorser without recourse, or qualified indorser, and the transferor without indorsement. Under our Civil Code provisions, these parties warranted only their title and their want of knowledge of any facts which would tend to prove the instrument worthless. 7 2 They now guarantee in addition that the instrument is genuine and in all respects what it purports to be and that all prior parties had capacity to contract. 7 ' The implied warranty of the indorser without recourse now runs in favor of any holder of the paper, whereas that of the transferor by delivery continues to run only to his immediate transferee. 74 The liability of the unqualified indorser is practically the same as before. 75 The Act codifies the decisions which hold that the certification of a check at the instance of a holder results in the release of the drawer and indorsers. 7 1 Whether this rule formerly obtained in California is subject to doubt in view of section 3255, which provided that a check is subject to the code provisions concerning bills of exchange.
A novel provision, of considerable practical importance, is that of section 87, to the effect that if an instrument be made payable at a bank, "it is equivalent to an order to the bank to pay the same for the account of the principal debtor thereon.1 77 In two states this section has been omitted; and it was the occasion for some opposition to the adoption of the Act in California.
Presentment and Notice of Dishonor.-The most noticeable change with regard to presentment and notice of dishonor has to do with demand paper. Formerly, presentment of such paper was required to be made within the arbitrary periods fixed by code provisions, already mentioned, being ten days in the case of demand or sight bills without interest, six months in the case of notes without interest, and one year where the paper provided for interest. 78 This is no longer the law, for the Act restores the common law rule that demand paper must be presented within a reasonable time, and adds the novel provisions that "in the case of a bill of exchange, presentment for payment will be sufficient if made within a reasonable time after the last negotiation thereof." 79 With regard to the time of presentment of checks, the law of California, prior to the passage of the Act, was somewhat 7 4 1d. § 3146 (65).
7 Compare the provisions of Cal. Civ. Code, § 3147 (66) with the former provisions of § 3116, prior to its repeal in 1917. 76 (71) . See also, as to presentment for acceptance, § 3225 (144). in doubt. The Code provisions would seem to indicate that the same rule should be applicable to checks as to demand bills, which would only require presentment within ten days, in addition to the time for forwarding. 0 Nevertheless, the District Court of Appeal for the Second District, had delivered a strong dictum 8 ' to the effect that the holder was required to present within a reasonable time, under the common law rule; that this time was ordinarily one day, in addition to the time for forwarding, and that Section 3213, which fixed the ten day period, merely had the effect of fixing a limit beyond which the reasonable time could not be held to extend. Whatever may have been the correct interpretation of these provisions, the Act now provides that "a check must be presented within a reasonable time after its issue or the drawer will be discharged from liability thereon to the extent of the loss caused by the delay." 82 Apparently, the common law rule releasing indorsers absolutely for failure to present within a reasonable time is now in force. 3 Under the provisions of the Act, an indorser of overdue paper is in the same position as an indorser of demand paper; and is therefore entitled to insist upon presentment within a reasonable time. 8 4 The same result had been reached by our Supreme Court in the case of Beer v. Clifton, 5 although it was intimated in that case that the time of apparent maturity was the limit of time for presentment. Notice of dishonor is no longer required to be in writing, and there are some slight changes as to the time of giving notice. 88 Maurice E. Harrison.
